MSHA's rulemaking comments explained the waiver and re1
exercise of Part 90 rights as follows:

The right to re-exercise the option to work in
a low dust area of a mine was welcomed by some com-
menters as a means to encourage voluntary participa-
tion in efforts to prevent further development of
pneumoconiosis.  However, others expressed opposi-
.tion to this provision because they felt it could be
a source of possible abuse creating personnel prob-
lems at a mine.  In this rulemaking process, MSHA
has fully considered the pros and cons both of re-
taining the more limited right to re-exercise the
option as it existed under the old section 203(b)
program and of providing miners with the broader
right to re-exercise the option as adopted under
this new Part 90,  Under the old 203(b) program,
the option could be re-exercised only when a 203(b)
miner left one mine and began employment at
another mine or when another X-ray taken of the
miner showed evidence of the development of
pneumoconiosis.

MSHA does not believe that the policy under
the old section 203(b) program provided adequate
health protection for affected miners.  A miner
who once waived the option should not have to wait,
perhaps several years, before another X-ray re-
establishes the miner's eligibility for the option.
The subsequent X-ray does nothing more than confirm
the previous diagnosis of irreversible and frequent-
ly progressive pulmonary impairment.  MSHA believes
that once a miner has been identified as having evi-
dence of pneumoconiosis and an increased risk of
sustaining progressive and permanent pulmonary im-
pairment, that miner should be afforded the oppor-
tunity at any time to protect his or her health by
re-exercising the Part 90 option.

Several commenters expressed concern that per-
sonnel problems would be increased by eligible miners
re-exercising their option and moving from job to job
until employed in the most desirable jobs.  For sev-
eral reasons, MSHA believes that it is unlikely that
this practice of "jockeying" will occur.  A miner who
already has evidence of lung impairment should regard
his or her health as an urgent priority.  Increased
health risks for this miner are associated with work-
ing in areas of a mine where the respirable dust
levels exceed 1.0 mg/m3 of air.  The miner's concern
in preventing progression of pneumoconiosis and in
prolonging his or her productive life, whether at
work or at home, should minimize any incentive to
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